
WHO NEEDS TO REGISTER AS AN INVESTMENT ADVISOR?

There is a three-prong test set forth in SEC release IA 1092 to determine the applicability of the Investment Advisers Act of 1940 (“the Act”) to Financial Planners, Pension Consultants, and other persons who provide Investment Advisory Services as a component of other financial services.

1.  Advice or analyses concerning securities
The [SEC] staff believes that a person who provides advice, which concern securities but which do not relate to specific securities, generally is an investment advisor.

Therefore, you may provide asset allocation charts about categories of securities, or generally suggest the client purchase tax-free municipal bonds or variable annuities, and you are providing advice on securities. 

2.  "In the Business"
The giving of advice need not constitute the principal business activity; the giving of advice need only be done on such a basis that it constitutes a business activity occurring with some regularity, and you could be deemed to be “in the business.”

Do you hold yourself out as one who provides investment advice?  What does your business card and letterhead say?  

Do you have a services brochure that mentions financial or investment planning?  Are you listed in the yellow pages under "Financial Planning"?  Would any of your clients tell their friends that you do financial planning for them?

Registered Representatives:  Are you Joe Smith Financial Services offering securities through XYZ Broker; or are you listed as XYZ Broker, Joe Smith, Registered Representative?  

Accountants:  Have you set up a Personal Financial Planning Division or otherwise distinguished Financial Planning as a specialized area of expertise?

3.  Compensation
The compensation element is satisfied by the receipt of any economic benefit, whether in the form of a fee, commissions, or some combination thereof.  It is not necessary that an advisor's compensation be paid directly by the person receiving the investment advisory services, but only that the advisor receives compensation from some source.  

Commissions paid to your insurance or securities broker qualify as compensation, unless you fall under the broker exclusion.  

Fees for accounting services qualify as compensation unless you fall under the accountant exclusion.

EXCLUSIONS

You do not qualify for the broker exclusion simply by being a Registered Representative of a broker.   Nor do you qualify for the accountant exclusion simply by having a CPA designation or being employed by an accounting firm.  

If you meet the three-prong test, you must register as an Investment Advisor.  If you escape at least one of the prongs, you do not need to register.
If investment advice is "incidental" to the broker (or other) activities, you are excluded.  (See latest update to the “BD Rule.”)

Registered Representatives:  If you are not trying to establish your own identity and are only selling as a Registered Representative, then go ahead and use the exclusion.  If you do planning but only market under the broker name and they supervise your plans, and collect the fees of which you get your cut; use your broker RIA umbrella if that option is open to you.

Generally successful planners want to establish their own identity and market themselves, and keep the full fee.  If you use a "dba" (doing business as), if that company identity is not registered as a broker or investment advisor, you may be giving investment advice as an unregistered investment advisor.

Accountants:  If you are not trying to establish an area of expertise in planning, if clients only ask you advice about investments on their own volition from a tax aspect, then go ahead and use the exclusion. 

Establishing your own company identity is a marketing tool.  It can help you increase your income by announcing your expertise in a specialized field.  It is not difficult or expensive to become registered.  As an investment advisor you provide a full disclosure document to your clients that can actually protect your professional liability exposure.  There are many positives to becoming registered.  And you have a friend in the business to help you do it right.

	Certain Broker/Dealers Deemed Not To Be Investment Advisors (“BD Rule”)

In April 2005, the SEC adopted a final rule addressing the application of the Act to BDs offering certain types of brokerage programs.  BDs can charge fee-based compensation (or commission-based) and be excepted from the Act if:

1. The account is non-discretionary;

2. it is solely incidental to brokerage activities; and,

3. disclosure is required that it is not an advisory account

BDs would need to register as an investment advisor when:

1. A separate fee is charged, or the client is under a separate contract;

2. the BD provides financial planning; or,

3. the BD provides discretion.

BD Rule Update

On March 30, 2007, the DC Circuit Court of Appeals voided the BD Rule on the grounds that the SEC exceeded its statutory authority by approving it.  Because of the way it was drafted, the entire rule must be set aside if any part is invalidated.


POST NSMIA AND POST DODD-FRANK FILINGS

Although IA 1092 defines investment adviser for the purposes of the SEC, it is likely that states have a similar or identical definition.  Once it is determined that investment adviser registration is required, then a decision needs to be made as to in which jurisdiction(s) to file.

The National Securities Markets Improvement Act of 1996 (“NSMIA”) was signed into law October 7, 1996.  Title III, the Investment Adviser Supervisory Coordination Act (“Coordination Act”), went into effect on July 8, 1997.  NSMIA divided the registration and oversight responsibilities between state and federal securities regulators. 

Under NSMIA, states have the primary responsibility for supervision of investment advisors managing less than a specified threshold of client assets or for those providing other advisory services (i.e. financial planning) which does not include “assets under management” (“AUM”).  The SEC has the primary responsibility for supervision of investment advisers who advise mutual funds or who manage more than the specified limit of client assets (“federal covered investment advisers”).  NSMIA preserves the authority of states and the SEC to investigate and bring enforcement action against any investment adviser for fraud or deceit.  For federal covered investment advisers, states preserve the right for licensing authority over investment adviser representatives.  Under NSMIA, the original AUM threshold for the split between state and federal supervision was $25 million.  

Under the Dodd-Frank Wall Street Reform and Consumer Protection Act, the AUM threshold was raised to $100 million.  The “switch” date to confirm registration qualification based on the new definition of “regulatory assets under management” (“RAUM”) was March 30, 2012.

Under the Dodd-Frank Act, there are 3 categories of investment advisers based on RAUM.

· Small (under $25 million RAUM) = state registered unless the state does not require registration where the adviser maintains principal office or place of business (currently WY).  

· Mid-size ($25 – 100 million RAUM) = state registered unless the state does not require registration where the adviser maintains principal office or place of business (currently WY) or would not be subject to examination (audit) by that state if required to register (currently NY).  

· Large ($100 million or more RAUM) = federal covered RIA.

Those registered with the SEC may still be subject to state notification, state fees, and licensing of IA Reps located in the state!  Nothing prohibits the state from requiring the filing of any documents filed with the SEC for notice purposes, together with a consent to service of process, and any required fee.  Federal covered advisors are not subject to the filing of other registration documents, books and records, or net capital requirements of the state.

Part of the information contained herein is a summary of the SEC Release IA 1092 and commentary is subject to the interpretation of The Consortium.  Private industry groups may take similar or opposing viewpoints.
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